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KENNEDY’S LIFE OF WILLIAM WIRT.? 


SEVERAL months ago, we promised to recur to this valuable 
biography. A more careful perusal of the work has satisfied 
us of its great merit, and we are glad that we reserved the 
right to speak of it again. Wherever the legal profession is 
held in esteem throughout the Union, and wherever its most 
distinguished members are looked upon with respect, the name 
of William Wirt is known and honored. As an advocate, 
eloquent and effective beyond all comparison; as a jurist, 
learned and profound ; as a classical scholar, refined and accom- 
plished to a degree which is rare indeed in America; as a 
man and a christian, beloved and respected, exemplary and 
devoted, in all the relations of private life, and with a lofty 
elevation of character, which soared above all the petty tumult 
of this world, Mr. Wirt stands prominent upon the roll of 
American lawyers. 

Having just finished Mr. Kennedy’s biography, we have felt 
that we should perform an agreeable task, if with a fresh recol- 
lection of what we have read, we should recall some of the 
more prominent incidents in the career of its distinguished 
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subject. Nor is the task less grateful because it permits us to 
bear witness to the merits of the work as a biography, and to the 
scholarship and manly sentiment by which it is characterized. 
It is, therefore, that we feel that our readers will pardon us for 
calling attention to Mr. Wirt’s career, chiefly by a series of 
extracts. 

Mr. Wirt was of Swiss extraction, his father being a native 
of Switzerland, who, before the American revolution, settled at 
Bladensburg, in Maryland, in which town his son was born. 
He lost his parents at an early age, and relied, for his educa- 
tion, upon the schools in his vicinity. He never went to college. 
But it was his good fortune to be placed under the guidance 
of superior teachers, who fully appreciated him, and nothing 
was wanting on his part to secure the full benefit of the advan- 
tages thus afforded. In early age, indeed, that rich imagination 
which gilded all the mighty efforts of his brilliant professional 
career was extremely active, and in connection with his exquisite 
social tastes, served, at times, to prevent him from pursuing 
the severer studies which were allotted to him. 


‘* Those who knew Wirt in that day were accustomed to speak of him 
as a gay and happy companion, careless somewhat of the labor of his 
profession, and more disposed to cultivate the congenial pleasures of 
good-fellowship, than to pursue, by any painful toil, the road to fame. 
It was therefore usual to say, that, at this period of his life, he gave no 
very recognizable pledge of that eminence which he afterwards attained. It 
may be true that his studies were not so conversant with the deeps of 
legal science as one might demand from the ambitious. lawyer, and even 
that he doffed aside the sometimes admonishing hopes of a solid profes- 
sional fame ; but it can scarcely be true that an active and apprehensive 
mind, such as his, was suffered either to rust for want of use, or to devote 
itself to frivolous or useless subjects. We have many evidences in the 
letters and other papers which have reached us, that the most absorbing 
passion of his nature was a longing for that renown which was chiefly to 
be won in forensic triumphs. We may confess it to be equally true, that 
there is apparent, in all that has transpired regarding this portion of the 
life of Mr. Wirt, a sad want of system in his study. There are minds, 
however, of the very highest power, which seem to reject system with 
instinctive aversion, and to pursue their aims with what might be called a 
capricious versatility of study ; which, being susceptible of vivid impres- 
sions from the object upon which they are employed, are apt to be enticed 
from the course of methodical occupation by the attraction of new 
pursuits, or driven from it by the weariness or pain of the old. 

‘* We may conclude that, to some extent, this remark is applicable to the 
character of Mr, Wirt’s mind. With an eye quick to discern beauty, 
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whether in nature or art, with a teeming and active imagination, with a 
heart full of the charities of life, and with a keen zest for the delights of 
a frank companionship, it may be believed that neither his professional 
zeal, nor his hopes of future fame, were, at all times a match for these 
antagonists, nor potent enough to guard him against their seductions; 
that both his studies and his recreations were likely to seek their pleasures 
in that field where the poetry of life held an acknowledged sway over the 
severer, and we may even say, repulsive studies to which ‘the youth 
whom the Jaw destines to a bright manhood’ is compelled to devote his 


time.”’ 


After a hasty preparation in Maryland, Mr. Wirt commenced 
the practice of law in Cu'peper county, Virginia. It was 
only by a colorable fraud that he obtained a license to practice, 
and ‘‘ the magazine of intellectual artillery”? with which he 
entered upon his campaign, consisted, according to Mr. Ken- 
nedy, of a copy of Blackstone, two volumes of Don Quixote, 
and a volume of Tristam Shandy. Mr. Kennedy extracts 
from Cruse’s memoir rather a curious account of Mr. Wirt’s 
first appearance at court. 


‘There is no part of the world where, more than in Virginia, these 
embarrassments would be lessened to a new adventurer; as there is no 
where amore courteous race of gentlemen accessible to the prepossessions 
which merit excites. There was, however, another embarrassment: our 
lawyer had no cause. But he encountered here a young friend much in 
the same circumstances, but who had a single case, which he proposed to 
share with Wirt, as the means of making a joint debut. With this small 
stock in trade, they went to attend the first county court. 

“ Their case was one of joint assault and battery, with joint judgment 
against three, of whom two had been released subsequently to the judg- 
ment, and the third, who had been taken in execution and imprisoned, 
claimed the benefit of that release as enuring to himself. Under these 
circumstances, the matter of discharge having happened since the judg- 
ment, the old remedy was by the writ of audita querela. But Mr. Wirt 
and his associates had learned from their Blackstone that the indulgence 
of courts in modern times, in granting summary relief in such cases, had 
in a great measure superseded the use of the old writ; and accordingly 
presented their case in the form of a motion. 

‘* The motion was opened by Wirt’s friend with all the alarm of a first 
essay. The bench was then, in Virginia county courts, composed of the 
ordinary justices of the peace ; and the elder members of the bar, by a 
usage the more necessary from the constitution of the tribunal, frequently 
interposed as amici curia, or informers of the conscience of the court. 
It appears that on the case being opened, some of these customary advi- 
sers denied that a release to one, afier judgment, released the other, and 
they denied, also, the propriety of the form of proceeding. The ire of 
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our beginner was kindled by this reception of his friend, and by this 
voluntary interference with their motion ; and when he came to reply hi 
forgot the natural alarms of the occasion, and maintained his point with 
recollection and firmness. This awaked the generosity of an elder 
member of the bar, a person of consideration in the neighborhood and a 
good lawyer. He stepped in as an auxiliary, remarking that he also was 
amicus curi@, and, perhaps, as much entitled to act as such as others ; in 
which capacity he would state his conviction of the propriety of the 
motion, and that the court was not at liberty to disregard it; adding that 
its having come from a new quarter gave it but a stronger claim on the 
candor and urbanity of a Virginian bar. The two friends carried their 
point in triumph ; and the worthy ally told his brethren, in his plain phrase, 
that they had best make fair weather with one who promised to be a thorn 
in their side. ‘The advice was, we dare say, unnecessary. The bar of 
that county wanted neither talent nor courtesy ; and the champion having 
vindicated his pretensions to enter the list, was thenceforward engaged in 
many a courteous passage at arms.”’ 


From Culpeper, Mr. Wirt removed to Charlottesville, the 
shire town of Albemarle, in whose cultivated society he found 
much that was congenial to his tastes. It was here, too, that 
he formed his first matrimonial connection, having married the 
daughter of Doctor George Gilmer, of Pen Park. The family 
to which he thus became allied was one of the most eminent in 
Virginia, and has been distinguished through several genera- 
tions for the worth and talents of its members.'' Mrs. Wirt 
died but a few years afterward, and her husband then removed 
to Richmond ; but the brief period of his residence at Albemarle 
is reckoned among the golden days of his life. 

At Richmond, he became clerk of the house of delegates, at 
a most memorable period in the history of Virginia. It was 
shortly after the passage of the famous “ resolutions of ninety- 
eight,’ when Patrick Henry, overcome by extreme age, had 
determined to peril, in behalf of what he believed to be the 
cause of true patriotism, that splendid revolutionary fame 
which is yet undimmed. ‘To assert his views in an authorita- 
tive manner, he had been returned to the legislature, where it 
seemed probable that he would be brought violently in conflict 
with some of the most distinguished men of the commonwealth. 
James Madison, William B. Giles, Philip Narbonne Nicholas, 
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and John Taylor of Caroline had also been returned, and nothing 
but the death of Mr. Henry prevented the severe struggle 
which had been so generally anticipated. But although this 
did riot take place, the political associations then formed by Mr. 
Wirt were the means of introducing him to new professional 
honors. During the first term of his service as clerk, the 
notorious Callender was tried at Richmond for the publication 
of the libellous pamphlet entitled “ The prospect before us.” 
The trial, to a great degree, resolved itself into a partisan 
altercation, and a struggle between the court! and the bar, in 
which it must be confessed that the court was greatly at fault. 
The counsel, feeling themselves greatly aggrieved by the con- 
duct of the court, threw up the defence, and Callender was 
convicted upon an ex parte hearing. The three gentlemen 
associated in the defence, Mr. Hay, Mr. Nicholas, and Mr. 
Wirt, were all young, chiefly distinguished themselves by 
their chivalrous independence, and among them Mr. Wirt 
was most conspicuous. ‘The abandonment of their cause was 
undoubtedly intended as a grand “ coup de theatre,’ and as 
such, it failed ; but ample opportunity was afforded by the occa- 
sion for all the counsel to vindicate their claim to high profes- 
sional reputation before an interested auditory. In this respect, 
Callender’s trial was of great advantage to Wirt. 

Mr. Wirt’s residence at Richmond was however brief. His 
ambition was professional, not political. Besides, he had formed 
a second matrimonial connection ? which rendered it necessary 
for him to secure some more permanent means of livelihood. 
Therefore, when to his great surprise he was unanimously elec- 
ted one of the chancellors of the commonwealth, he gladly 
accepted the honor, and withdrew from the gayety of Richmond 
to the quiet retirement of Williamsburgh, where for a short 
time, he devoted himself assiduously to the duties of his new 
office. But although the dignity and trariquillity of the judicial 
office was grateful to his taste, the emoluments were too small 
for one of his free habits of life. Besides, the enthusiasm of 
his nature had not forsaken him; and at that time a fever of 
emigration was raging in Virginia, to which, according to Mr. 


1 Hon. Samvuet Curase, of the Supreme Court of the United States, presided. 
2 His second wife was the daughter of Col. Ropert GAMBLE, of Richmond, 
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Kennedy’s account, it would seem hardly fair to compare the 
present thirst for California. In common with many other 
Virginians, Mr. Wirt looked longingly toward Kentucky. But 
he was arrested in the midst of this daydream, by the sugges- 
tion of a valued friend,’ which fortunately for him and for 
Virginia, induced him to fix his residence at Norfolk. Here, 
for a number of years, he enjoyed a degree of professional 
success, which for a lawyer of thirty years of age, with but 
limited advantages of previous preparation, is perhaps unpar- 
alleled in America. 

It was about this time that Mr. Wirt’s first literary enterprise 
was undertaken, in the publication of the “ Letters of the 
British Spy.”’ These letters purported to be written by an 
English stranger, temporarily resident in Virginia, and com- 
mented with great freedom upon the local customs, the manners 
of its inhabitants, and bore upon the peculiarities of some of 
the leading citizens, good naturedly, to be sure, but too point- 
edly to escape occasional indignation. This was a danger to 
which Mr. Wirt’s merry spirit constantly exposed him. In the 
present instance, however, the irritation produced was not 
sufficient to destroy the agreeable impression excited by the 
elegant communications of the “ British Spy ;”’ and the fugitive 
letters which appeared occasionally in the columns of ‘ The 
Argus,” were collected in a separate volume, and enjoyed 
an unusual popularity in the literary world. Their success 
prompted him to new efforts; and for several years he strove 
to obtain sufficient leisure to prepare more elaborate biographies 
of the leading statesmen of Virginia. But we believe that 
with the single exception of his celebrated “‘ Life of Patrick 
Henry,” nothing of tae kind was ever accomplished. 

We now recur to his professional career. His star was still 
in the ascendant ; and with the increase of business, he natu- 
rally became anxious to avoid to some extent the practice of the 
criminal law, which, although it had materially aided his eleva- 
tion, was neither lucrative nor pleasant. Of this Mr. Kennedy 
says : 

‘* He began to long for the privilege of an exclusive devotion of his 
time to that higher range of practice which, dealing with the more com- 
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plicated affairs of society, gives occasion for the employment of the 
subtlest powers of intellect, in the study and development of the great 
principles of right. In this sphere of forensic life, as distinguished from 
that which is properly assigned to the advocate, is only to be achieved 
that best renown which has followed the names of the greatest Jawyers. 
It exacts not only the cultivation of the highest order of eloquence, but the 
sundy also of noblest topics of human research, in the nice questions of 
jurisprudence and ethics, and finds its most powerful auxiliaries in the 
learning that belongs to the history and philosophy of man. Popular 
advocacy, on the other hand, whilst it allures its votary into a path made 
vocal with the applause of the multitude, seduces his mind from its love 
of truth, teaches him to disparage the wealth of the best learning, and to 
account the triumph won in the open amphitheatre in the presence of the 
crowd, as more precious than all the gems which are turned up in the 
silent delvings of the student patiently toiling with no companion but his 
lamp.’’ 

About this period, Mr. Wirt wrote a letter to his old friend, 
and almost father, Benjamin Edwards, which is so strongly 
marked by his cheerful spirit, and at the same time by his 
appreciation of all that was good in others, by its high estimate 
of learning and religion, and its utter contempt of the paltry 
honors of political life, that we are glad to insert parts of it. 
It is full of instruction and wisdom, and eminently character- 
istic of its author. 


**You see I have not gotten rid of my levities, and most certainly I 
never shall while I live ; they make an essential part of my constitution. 
I catch myself, sometimes, singing and dancing about the house like a 
madman, to the very great amusement of my wife and children, and 
probably of the passengers who are accidentally going along the street. 
This is very little like the wise conduct which Shakspeare makes Henry 
IV. recommend to his son ; but the hare-brained find some consolation in 
the figure which Henry V. made in spite of his father’s maxims of 
gravity. Yet I hope you will not believe that I either sing or dance 
in the street or in the court-house. I know the indispensable importance 
of a little state, to draw the magic circle of respect around one’s self and 
repel intrusion and vulgarity. 

** To be sure, in a letter, it is not so material if a man cuts an eccentric 
caper here and there; but I feel the same propensity when I am arguing 
a cause before a court and jury; alihough I see the track plainly before 
me, yet, like an ill-disciplined race-horse, I am perpetually bolting or 
flying away, and this, too, perhaps in the very crisis of the argument. 
After having laid my premises to advantage, often having gone through 
an elaborate deduction of principles, in the very instant when I am about 
to reap the fruit of my toil, by drawing my conclusion, and when every- 
body is on tiptoe expectation of it, some meteor springs up before me, 
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and, in spite of me, I am off, like Commodore Trunnion’s hunter, when 
the pack of hounds crossed him so unpropitiously, just as he was arriving 
at church to seize the hand of his anxious and expecting bride. I was in 
conversation the other day with a very intimate friend of mine on this 
subject, and was lamenting to him this laxity of intellect, which I was 
sure arose frum the want of a well-directed education. He admitted that 
I had aseribed it to its proper cause, but doubied whether it ought to be 
lamented as a defect, suggesting that the man in whose imagination these 
meteors were always shooting, bid much fairer both for fame and fortune 
than the dry and rigid logician, however close and cogent. In reply, it 
was but necessary fur me to appeal to examples before our eyes, to dis- 
prove his suggestion. One was Alexander Campbell, whose voice had all 
the softness and melody of the harp; whose mind was at once an orchard 
and a flower-garden, loaded with the best fruits, and smiling in all the 
many-colored bloom of spring ; whuse delivery, action, style, and manner 
were perfectly Cicerouian, and who, with all these advantages, died by 
his own hand. . ° : ; ; ° 

**On the other hand, here is John Marshall, whose mind seems to be lit- 
tle less than a mountain of barren and stupendous rocks, an inexhaustible 
quarry, from which he draws his materials and builds his fabrics, rude and 
Gothic, but of such strength that neither time nor force can beat them 
down, a fellow who would not turn off a single step from the right line 
of his argument, though a Paradise should rise to tempt him; who, it 
appears to me, if a flower were to spring in his mind, would strike it up 
with his spade as indignantly as a farmer would a noxious plant from his 
meadow ; yet who, all dry and rigid as he is, has acquired all the wealth, 
fame, and honor that a man need to desire. There is no theorizing 
against facts: Marshall’s certainly is the true road to solid and lasting 
reputation in courts of law. The habits of his mind are directly those 
which an accurate and familiar acquaintance with the mathematics gen- 
erates. 

“T feel so sensibly my own deficiencies in this mathematical study, that, 
if Heaven spares my son, and enables me to educate him, I will qualify 
him to be 2 professor in it, before he shall know what poetry and rhetoric 
are. If he turns out to have fancy and imagination, he will then be in 
less danger of being run away with and unhorsed by them. If he is for 
the bar, | shall never cease to inculeate Marshall’s method, being perfectly 
persuaded that for courts, and especially superior and appellate courts, 
(where there are no juries,) it is the only true method. It is true, that if 
I had my choice, 1 would much rather have my son (as to mind) a 
Mirabeau than a Marshall, — if such a prodigy, as I have heard Mirabeau 
described by Mr. Jefferson, did ever really exist. For he spoke of him 
as uniting two distinct and perfect characters in himself, whenever he 
pleased ; — the mere logician, with a mind apparently as sterile and deso- 
late asthe sands of Arabia, but reasoning at such times with an Herculean 
force, which nothing could resist; at other times, bursting out with a 
flood of eloquence more sublime than Milton ever imputed to the cherubim 
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and seraphim, and bearing all before him. I can easily conceive that a 
man might have either of these characters in perfection, or some portion 
of each; but that the same mind should unite them both, and each in 
perfection, appears to me, considering the strong contrast in their essence 
and operation, to be indeed a prodigy. Yet I suppose it is true, ‘ for 
Brutus is an honorable man.’ 

“No, my dear friend, I shall certainly never become famous by burning 
a temple, or despising the religion of Christ. On these subjects, in the 
heat, vanity, and ostentation of youth, 1 once thought and spoke, to my 
shame, too loosely. A series of rescues from the brink of ruin, to whieh 
whenever left to myself | madly rushed, convinced me that there was an 
invisible, benevolent power, who was taking an interest in my preservation. 
I hope that ingratitude is not one of my vices. ‘The conviction which | 
have just mentioned, no sooner struck my heart, than it was filled with a 
sentiment which, I hope, will save me from the fate of a Voltaire and a 
Domitian. 

‘** The friendly hope which you express, that you will live to hear me 
toasted at every political dinner, for superior virtues and wisdom, is indeed 
very obliging, but very unfounded. You know how poor I have always 
been. The rocks and shoals of poverty and bankruptcy lie very near to 
the whirlpool of dishonor and infamy. Among these rocks and shoals 
Ihave been tossing and beating ever since I entered upon the world. 
The whirlpool I have escaped, and, thank Heaven, feel myself now out 
of danger ; but that horrible danger I shall never forget; nor shall ! 
cease struggling till I place my children out of its reach. This cannot 
be done if I give myself up to politics. ‘This latter might be the road to 
distinction, but not to independence, either for myself or my children. 
When I have placed my wife and children beyond the reach of this world’s 
cold and reluctant charity, unfeeling insolence, or more insulting pity, 
then my country shall have all the little service which Iam capable of 
rendering. But while I have opportunities of hearing, seeing, and read- 
ing, and making comparisons between other men and myself, I cannot 
believe that the little all of my services will ever make me a political 
toast. Nor, indeed, do I envy that distinction to any man ; for! remember 
how Miltiades, Aristides, Cicero, Demosthenes, and many others were 
once idolized by their countrymen ; and I remember the disastrous proof 
which their examples afforded of the fickleness of popular favor, and the 
danger of aspiring to political distinctions even by the exercise of virtues. 
Yet I would not shrink from their fate, if my country required the sacri- 
fice at my hands. All I mean to say is, that I shall never enter on the 
political highway in quest of happiness. Thank Heaven! I have it at 
home ;—a wife in whose praise, if I were to indulge it, my pen would 
grow as wanton as Juba’s tongue in praise of his Marcia ; two cherub 
children ; a revenue which puts us quite at ease in the article of living, 
and the respeet and esteem of my acquaintances, and I may say of Vir- 
ginia. A man who has blessings like these in possession, will not be very 
wise to jeopard them all by launching on the stormy Baltic of politics.” 
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From Norfolk, Mr. Wirt removed to Richmond, to continue 
the practice of his profession with still more brilliant success, 
‘* His return was signalized,” says Mr. Kennedy, “ by a case of 
conscience,” — and a most celebrated one it was. The vene- 
rable Chancellor Wythe, whose simple character and amiable 
manners had endeared him to the society of Richmond, had 
just died under circumstances which created a strong suspicion 
that he had been poisoned by a nephew named Swinney. In 
truth, the probabilities of the case were confirmed by the fact 
that the cook had noticed Swinney putting something white in 
the coifee-pot ; but by the laws of Virginia, she could not testify 
against a white man. At the present time, when the course of 
Mr. Charles Phillips has been so vehemently attacked in Eng- 
land for his defence of Courvoisier, Mr. Wirt’s course in this 
case will be carefully scrutinized. Mr. Kennedy says: 


‘‘_ that he had now reached that point in his profession in which, no 
longer impelled by hard necessity, he might debate with himself a ques- 
tion of casuistry, upon the merits of taking employment in a criminal 
cause wherein he had reason to believe the criminal unworthy of defence. 
This is a new era in his forensic life. It is an incident which does not 
always arrive in the career of even eminent lawyers. ‘The point has 
often heen a debated question. ‘The better opinion of the bar seems gen- 
erally to have settled it on the side of their own interest; much to the 
gratification of culprits, who, however steeped in iniquity, find no lack of 
energetic and skilful detence from the brightest, if not the best, lights of 
the profession. A trial is regarded as a species of tourney, in which the 
champions are expected to show their prowess — to use a phrase of the 
British Spy —in ‘‘ forensic digladiation,” as little concerned with the 
intrinsic right or wrong of the accusation, as the knights of the ancient 
tilting-yard were with the real merits of the beauty of their respective 
mistresses. ‘The laws of chivalry placed the true knight ina category 
somewhat resembling that of Captain Absolute. ‘ Zounds, sirrah, the 
lady shall be as ugly as I choose: she shall have a hump on each 
shoulder; she shall be as crooked as the crescent; her one eye shall roll 
like the bull’s in Coxe’s museum; she shall have a skin like a mummy, 
and the beard of a Jew,—she shal] be all this, —and you shall ogle her 
all day, and sit up all night to write sonnets on her beauty.’ The question 
of conscience fares no better in the courts, in the customary Ulting there 
in defence of suspected innocence.”’ 


Mr. Wirt’s own views are summed up in the following letter 
to his wife : — 


**T have had an application made to me yesterday, which embarrasses 
me not a little, and I wish your advice upon it. I dare say you have 
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heard me say that I hoped no one would undertake the defence of Swin- 
ney, but that he would be left to the fate which he seemed so justly to 
merit. Judge Nelson, himself, has changed, a good deal, the course of 
my opinions on the subject, by stating that there was a difference in the 
opinion of the faculty in Richmond as to the cause of Mr. Wythe’s death, 
and that the eminent McClurg, amongst others, had pronounced that his 
death was caused simply by bile and not by poison. I had concluded 
that his innocence was possible, and, therefore, that it would not be so 
horrible a thing to defend him as, at first,] had thought it, But | had 
scarcely made up my mind on this subject, little supposing that any appli- 
cation would be made tome. Yesterday, however,a Major A. M., avery 
respectable gentleman, and an uncle to Swinney on the mother’s side, 
came down in the stage from Richmond, and made that application in a 
manner which affected me very sensibly. He stated the distress and dis- 
traction of his sister, the mother of Swinney ; said it was the wish of the 
young man to be defended by me, and that if I would undertake it, it 
would give peace to his relations. What shallI do? If there is no moral 
or professional impropriety in it, | know that it might be done in a manner 
which would avert the displeasure of every one from me, and give me a 
splendid debut in the metropolis. Judge Nelson says I ought not to hesi- 
tate a moment to do it; that no one can justly censure me for it; and, 
for his own part he thinks it highly proper that the young man should be 
defended. Being himself a relation of Judge Wythe’s, and having the 
most delicate sense of propriety, | am disposed to confide very much in 
his opinion. But I told Major M. I would take time to consider of it, 
and give him an answer, at the farthest, in a month. I beg you, my 
dear B., to consider this subject, and collect, if you can conveniently in 
conversation, the opinions of your parents and Cabell, and let me hear the 
result. My conduct through life is more important to you and your chil- 
ren than even to myself; for to my own heart I mean to stand justified by 
doing nothing that I think wrong. But, for your sakes, I wish to do 
nothing that the world shall think wrong. I would not have you or them 
subject to one reproach hereafter because of me.” 


The result of the whole was that Mr. Wirt assumed the 
defence, and that Swinney was acquitted. It is not un- 
likely that his acquittal was attributable to the rule of law 
which excluded the cook’s evidence, and in this view of the 
case, we leave our readers to criticize his conduct, especially as 
we think that they are already sufficiently familiar with the 
harsh verdict of the English press in Mr. Phillips’s case. As 
we have not expressed an opinion in that case, we shall not in 
this, but would merely remark that we have never been able to 
ascertain that Mr. Wirt’s standing as a man of honor and 
integrity was tarnished in the least by his conduct in this in- 
stance. 
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Our limits require us to pass over some of the suceeding 
events of his life with great rapidity. The trial of Aaron Burr 
occurred soon after he came to Richmond. His connection 
with that case is known everywhere. The splendid eloquence 
with which, even under the austere gaze of Chief Justice Mar- 
shall, he enforced his points, combining a Corinthian elegance 
with a truly Doric strength, is now known by every school-boy 
in the country. We therefore need not recur to it. It served 
to strengthen that reputation which was already so famous. 
The splendid intellect which was thus revealed did not escape 
the keen eye of President Jefferson, and most earnestly did he 
implore the successful advocate to enter the lists of political life. 
But for such honors Mr. Wirt had no taste. <A few years after, 
he was returned to the House of Delegates from Richmond, 
against his wishes ; and this was the first and last time that he 
was ever a candidate at a popular election.'. But though not 
an office-holder, or an office-secker, he always retained an 
interest in political affairs, and sometimes wielded his pen with 
great effect. When John Randolph, of Roanoke, and his corps 
of ** protesters ’’ opposed the nomination of Mr. Madison, Mr. 
Wirt, under the name of ‘“ One of the People,”’ assailed them 
with a fatal energy through the columns of the Enquirer. 

About the same time, Mr. Wirt’s predilections led him to the 
publication of the ‘* Rainbow,” and the ‘* Old Bachelor,” two 
Salmagundies familiar to the literary world of the last half 
century. The war of 1812 then came in with its excitements, 
and Mr. Wirt was not without his glow of enthusiasm. Ile 
raised a corps of flying artillery, and actually served a brief 
campaign about the time of the capture of Washington. 

Soon after the war, Mr. Wirt was appointed district attorney 
of the United States for the eastern district of Virginia, and 
about the same time made his debut in the supreme court of the 
United States, im opposition to the celebrated William Pinkney. 
The first impressions which he formed of his eminent opponent, 
were certainly not very flattering, if we are to judge from the 
following extract of a letter to his nephew : — 


** Teach these boys, as Pinkney said he would do, ‘a new style of 


| He was the antimasonic candidate for the presidency in 1834, to be sure, but 
he accepted that nomination to represent the principles of the organization, and 


when success was impossible. 
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speaking.’ But let it be a better one than his; I mean his solemn style 


i ’ 


to which in Irish phrase, I give the back of my hand. If that be a good 


stvle, then all the models, both ancient and modern, which we have been 
customed to contemplate as truly great,— such as Crassus, Antony, 
icero, the prolocutors of the dialogue ‘ De Causis corrupte eloquentia, 
Chatham, Henry, and others, — not forgetting ‘ Paul Jones and old Cha- 
on,’—are all pretenders. I know that this is not your opinion, But | 


was near him five or six weeks, and watched him narrowly. He has 
othing of the rapid and unerring analysis of Marshall, but he has, in lieu of 
a dogmatizing absoluteness of manner which passes with the million,— 
vhich, by-the-by, includes many more than we should at first suspect,— 
wx an evidence of power; and he has acquired with those around him a 
rt of papal infallibility. ‘hat manner is a piece of acting: it is arti 
il, as you may see by the wandering of his eye, and is as far removed 
from the composed confidence of enlightened certainty as it is from natu 


Ta mode sty. Socrates conte ssed that all the knowl dge he had bes n abl 


acquire seemed only to convince him that he knew nothing. This 
nkness is one of the most characteristic traits of a great mind. Pink- 

ey would make you believe that he knows every thi iv. 
At the bar he is despotic, and cares as little for his colleagues or ad 
versaries as if they were men of wood. He has certainly much the 
vantage of any of them in forensic show. Give him time —and 
he requires not much—and he will deliver a speech which any man 
ht be proud to claim. You will have good materials, very well put 


together, and clothed in a costume as magnificent as that of Louis XI1V.: 
t you will have a vast quantity of false fire, besides a vehemence of into 


tion for which you see nothing to account in the character of the thought 


Ilis arguments, when I heard him, were such as would have occurred to any 
good mind of the profession. It was his mode of introducing, dressing, and 


orating them, which constituted their chief value— ‘ 


materiam su- 
‘‘Tn the cause in which we were engaged against 
each other, there never was a case more hope less of el juence since the 


orld began. lt was a mere question between the re pres¢ ntative ot a 


ud collector and a living one, as to the distribution of the penalty of an 


embargo bond : — whether the re 


pres ntatives of the deceased collec tor, 
who had performed all the duties and recovered the judgment, or thi 


living colle ctor, who came in about the time the money was paid by the 


defendant into court, and had, therefore, done none of the duties, was enti- 


tled to the award. I was for the r presentatives of the deceased collector 


Pinkney for the living one. You perceive that his client was a mer 
py, who had no merits whatever to plead. ‘There were ladies present 
and Pinkney was expected to be eloquent at all events. So, the mode 


ne adopte d was to vet into his tragic il tone in d scussing the construction 


of an act of Congress. Closing his speech in this solemn tone, he took 
his seat saying to me, with a smile — ‘ that will do for the ladies.’ 
He is certainly not of the olden school.”’ 


Phe se first unfavorable mpressi ms were howe ver overcome, 


~« 
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and Mr. Wirt soon formed a most elevated opinion of the extra 
ordinary abilities of his great competitor. And during th 
long period in which they waged a professional warfare at tha 
har, no man was more ready to do justice to Mr. Pinkney, 
nor had any man better opportunities of observing him. 

We have thus tried to carry our readers through the earlie: 
period of Mr. Wirt’s life. What follows is familiar to all. W 
lament that our limits will not now allow us to give a still mor 
extended abstract. We may yet be permitted, in a futur 
number, to close the sketch. But as we may fail to do so, wi 
would advise our readers to purchase Mr. Kennedy’s Life, for 
they will find there much that will interest and instruct them. 


Reeent Englisl) Decision. 


Court of Exchequer. Sittings in Bane after Trinity T rin 


ReEpIE v. Tue NORTH-WESTERN RAILWAY CompANy.—Hopspsr' 
v. SAM E.—dJuly 6.—The case of Bush v. Ste inman, (1 L. 
& P. 404) overruled. 


The owner of real property is not responsible for injuries to strangers arising 
out of the way in which it is used by others, who are not his servants o1 
part of his family; unless perhaps when the act done amounts to a nuisan 
which he has not taken care to prevent, and which it was his duty to hav: 
prevented whether occasioned by his servants or others. 

Where a company, empowered by act of parliament to make a railway, en 
gaged with a contractor to construct a certain viaduct, parcel of it, and 
through the negligence of the workmen employed by the contractor a ston 
fellon a man under the viaduct, and killed him — Hed, that the company 
were not liable to an action by his personal representatives, although by th 
terms of the deed of contract, the company reserved to themselves the right 
of dismissing incompetent workmen, should such be employed by the con 


tractor. 

TuIs was an action brought by the widow and administratrix 
of a man who was killed while passing under a viaduct, in 
course of construction, as part of a railway from Leeds to 


Dewsbury. The action was brought to recover compensation 
for the benefit of herself and her children, under the provisions 
of the 9 & 10 Vict. c. 93. The declaration stated that the 
defendants were possessed of a viaduct over the Gomersal and 
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Dewsbury turnpike-road, such viaduct being part of a railway 
then in course of construction between Dewsbury and Leeds ; 
vet the defendants conducted themselves in making the said 
archway over the said turnpike-road so negligently, that by 
reason thereof a large stone, parcel of the materials used in the 
construction of the said archway, fell on the plaintiff ’s husband 
as he was passing along the road, whereby he was killed. The 
defendants pleaded, first, not guilty ; secondly, that they were 
not making the said archway in manner and form, &c. Issue. 
The cause was tried before Cresswell, J., when a verdict was 
found for the plaintiff, with liberty to the defendants to enter a 
nonsuit in case the court should be of opinion that the action 
did not lie agaist them. The material facts in the case were 
these: — On the 50th June, 1845, an act of parliament, the 
8 & 9 Vict. c. xxxvi. (local and personal.) intituled * The 
Leeds, Dewsbury, and Manchester Railway Act, 1845,” re- 
ceived the royal assent. By the provisions of that act, a com- 
pany was incorporated in the usual way for the purpose, among 
other objects, of forming the railway in question. By an 
indenture dated the 29th September, 1846, made between the 
company of the one part, and Joseph Crawshaw and Richard 
Crawshaw of the other part, the Messrs. Crawshaw covenanted 
with the company that they would, in consideration of a sum 
of 55,0007. to be paid as therein mentioned, make and com- 
plete a portion of the railway described in the indenture, of 
the length of 5850 yards, or thereabouts, with all excavations, 
embankments, bridges, tunnels, viaducts, roads, fences, and 
other works connected therewith, according to the specification 
referred to. According to the provisions of this deed, although 
the works were to be done by the contractors, the company 
had a general right of watching their progress, and if the con- 
tractor employed incompetent workmen, the company had the 
power of dismissing them. Under this contract Messrs. Craw- 
shaw proceeded to execute the works, and while they were in 
progress, viz. on the 9th July, 1847, another act, the 10 & 11 
Vict. ¢. clix. (local and personal,) intituled “* An Act to incor- 
porate the Huddersfield and Manchester Railway and Canal 
Company, and the Leeds, Dewsbury, and Manchester Railway 
Company, with the London and Northwestern Railway Com- 
pany,” received the royal assent ; whereby it was enacted, that 
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the said Leeds, Dewsl uury, and Manchester Railway, with 
and singular the unde rtakings thereof, as well those hie h | ul 


been commenced as those which had not. and all the real an 


pers mal estate of the said company, should (sul ject to the 
existing debts, liabilities, and contracts of the said company) | 

vested in the London and North-western railway company, and 
might be lawfully executed, com] leted, held, and enjoyed by 
them in the same way as they might have been executed, com- 
pleted, held, and enjoyed by the said Leeds, Dewsbury, and 
M: unchester ri oy company if that act had not passed. \fter 
the passing of this second act, Messrs. Crawshaw continued to 


proceed with their works, in the course of which the accide 


in question took place, and which was occasioned by the negli 
cent conduct of some of their workmen who were employed i 
removing a heavy stone from a travelling truck. A rule having 


been obtained, the case was argued at the sittings in Ban 
after Hilary ne on the 13th and 14th February, befor 
Parke, Rolfe, and Platt, BB. 

Martin, Pickering, and JT. [Hill shewed cause. — An owner 
of fixed property is ial ble for all acts done upon or in resp 
of it, e ‘ither 1 V his servants or others whom he suffers to con 
upon it. The case of Bush v. Steinman (1 B. & P. 404) is 
an express authority on the point. There the owner of a hous 

the roadside contracted with a surveyor to put it in rey 
“ contracted with a carpenter to do it, and he employe 7 
bricklayer ; the bricklayer again contracted for lime with a 
lime-burner ; and his servant having improperly placed a quan- 
tity of iton the high road, by means of which the plaintiff’s 
chaise was overturned, the owner of the house was held liabl 
for the damage. Lleath, J., there says, “ It is not possih le to 
conceive a case in which more mischief might arise than in the 
present, if the various sub-contracts should be held sufficient to 
defeat the plaintiff of his action. Probably he would not be 
able to trace them all, since none of the parties would give him 


any information, and consequently he 1 rat be turned round 
every time he came to trial.” And Rooke J., says, * It shall 
be intended by the court that the owner of premis es has a 
control over ail those persons who work on his premises, and 
he shall not be allowed to discharge himself from that intend- 
ment of law by any act or contract of his own.” <A quall- 
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fication has indeed been put on Bush v. Steinman by the 
judgment of Littledale, J., in Lauyher v. Pointer, (5 B.& C. 
560,) confirmed by this court in Quarman v. Burnett (6 Mee. 
& W. 499,) and Rapson v. Cubitt, (9 Mee. & W. 710.) namely, 
that in order to render the defendants in such eases liable for 
the acts of others than their servants, the injury must be done 
upon or near or in respect of the property of which the defend- 
ants were in possession at the time ; but those decisions by 
implication confirm the rest of it. In Quarman yv. Burnett, 
Parke, B., in delivering the judgment of the court, says, “ A 
third person entering into a contract with the master, which 
does not raise the relation of master and servant at all, is not 
thereby rendered liable; and to make such person liable 
recourse must be had to a different and more extended principle, 
namely, that a person is liable not only for the acts of his own 
servant, but for any injury which arises by the act of another 


person in carrying into execution that which that other person 


has contracted to do for his benefit. That however is too large 
a position and cannot be maintained to its full extent 

It is true that there are cases in which the occupiers of land or 
buildings have been held responsible for acts of others than 
their servants done upon or near or in respect of their property. 
But these cases are very well distinguished by my brother 
Littledale, in his very able judgment in Laugher v. Pointer. 
The rule of law may be, that where a man is in possession of 
fixed property, he must take care that his property is so used 
or managed that other persons are not injured, and that whether 
his property be managed by his own immediate servants, or by 
contractors with them, or their servants, such injuries are in 
the nature of nuisances.”” ‘There are many other authorities 
shewing that the law.is as there suggested. In the 2 Hen. 4, 
18, A., pl. 6, which was an action against a party for carelessly 
keeping his fire, whereby the goods of the plaintiff were burnt, 
the defendant was held liable ; and it was there said that a man 
shall be answerable for the acts of his servants or others whom 
he allows to come into his house. In 1 Bla. Com. 431, ‘‘a master 
is chargeable if any of his family layeth or casteth any thing 
out of his house into the street or common highway, to the 
damage of any individual or the common nuisance of his Maj- 
esty’s liege people ;”’ for which is cited Noy’s Max c. 44. In 
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Sly v. Edgeley, (6 Esp. 6,) a bricklayer was employed by the 
proprietor of a house to sink a large sewer in the street in order 
to prevent his kitchen from being overflowed ; the bricklayer 
having left the sewer in the street open, so that the plaintifi 
fell into it and broke his leg, Lord Ellenborough at Nisi Prius 
held the owner of the house liable on the principle of re- 
spondeat superior, and that he had his action over against the 
bricklayer. In Matthews v. The West London Waterworks 
Company, (3 Camp. 405,) an incorporated waterworks company 
employed a contractor to lay down pipes for conducting water 
through a public street ; the workmen of the contractor having 
done the work in a negligent manner, whereby an individual 
passing along the street received an injury, the company were 
held liable. In Randleson v. Murray, (8Adol. & Ell. 109,) a 
warehouseman employed a master-porter to remove a barrel 
from his warehouse ; the master employed his own men and 
tackle, and the barrel having fallen through the negligence of 
his men, whereby an injury was caused to the plaintiff, the 
Court of Queen’s Bench held the warehouseman liable. In 
Rich v. Basterfield, (7 C. B. 785,) also, which was an action 
against the owner of a house for a nuisance from smoke pro- 
ceeding out of a chimney to the prejudice of the occupier of 
an adjoining messuage, the defendant was held liable, although 
not in possession at the time of the premises on which the 
chimney was erected; it appearing that he had erected the 
chimney and let the premises along with it, and thus impliedly 
authorized the lighting the fire. ‘The present case is much 
stronger than many of the preceding ; for here the act done 
was for the benefit of the company, and being done on a public 
highway amounted to a public nuisance. But independent of 
the general law, contractors employed hy railway companies 
must be considered as their servants. In Semple v. T'he Lon- 
don and Birmingham Railway Company, (1 Railw. Cas. 408,) 
where such a company had employed a contractor, the Lord 
Chancellor says, ‘* I have no doubt that the contractor must be 


considered as the servant or agent of the company in this case.”’ 
In Machu v. The Southwestern Railway Company, (12 Jur. 
501,) a railway company were held liable for a theft committed 
by a servant of a carrier who had contracted with them for the 
delivery of all goods coming by the railway. [Jolfe, B.—In 
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that case there was evidence that the company iad recogniz 
as their servant the person immediately in fault.] In (rote vy. 
The Chester and Holyhead Railway Company, (2 Exch. 251,) 
where an action was brought against a railway company for 
compensation for an injury sustained by a passenger in conse 
quence of the breaking down of a bridge on their line, it was 
held no defence for the company that they had engaged the 
most competent engineers to build the bridge. [Purke B.— 
What do you say to Allen v. Hayward, (7 Q. B. Rep. 960) 7] 
The work done there was work for which the commissioners had 
riven no direction, and was not within the scope of the contrac- 
tor’s general authority. Besides, the commissioners were no 
in possession. [Parke B.—The Duke of Newcastle vy. Clarl 
(S Taunt. H02) shews that commissioners of sewers have ho 
BP .04 


— 28 i : ] 
possession to enable them to maintain trespass. | it in the 


] 


present case the contractor’s workmen are really and actually 
t he company have by their 


he servants of the company, for t 
contract reserved a right of dismissing them if incompetent. 
Knowles and Hall, contra. It is a general principle of law 
that the party who receives an injury must proceed against the 
person by whom it was occasioned. The only exception to this 
is in the case of master and servant, the reason for which is, 
| 


1 


} } 4 ] ° — . } i 7 : miat } 
that the master having the powel to select his servants must be 


considered liable for their acts, an argument which cannot 
apply where the party doing the injury is chosen by some one 
else. It is immaterial whether the act causing the injury were 
done in respect of fixed or movable property, unless perhaps 
when it amounts to a continuing nuisance; and understood in 
this sense Bush yv. Steinman may be sup] orted. But even 
that is questionable. If the trees on land adjoming a highway 
are blown down acto Dei, or maliciously cut down by a stran- 
ger, so that they fall across the highway, and the owner leaves 
them there, he is liable for any injury which they may cause 
toa stranger. Soa man is indictable for keeping a ruinous 
building near the highway, and it need not be laid that he 
was bound to repair it ratione tenure; and it has been held 
somewhere that he is equally indictable if after it has been made 
ruinous by the act of a stranger he suffers it to continue so. 
[ Parke, B.—Yes; Rex vy. Watson (2 Ld. Raym. 856) is the 


case you mean. ‘The distinction is taken by Markham in the 
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case from the Year Book, that the act done must be done by 
the owner of the house himself or his servant, or one of his 
guests whom he permits to be in his house ; if a stranger comes 
in and does the mischief the owner is not liable. If the gruest 
in your house makes a fire in the chimney which produces a 
disagreeable smell, you are liable to nuisance by your next neigh- 
bors. But Markham takes the distinction between a house and 
field. It may be argued that the owner is supposed to be 
pers mally present in the house. ] In Parnaby v. The Lancas- 
er Canal Company (A1 Adol. & Ell. 225) a canal company 
were held lable for not removing a sunken boat in a canal. 
[ Parke B. 
canal open, yet if they did so, they were bound to make it 
reasonably safe.] Bush v. Steinman if understood in a more 
general sense is overruled by the recent authorities, viz. the 


/ 


Supposing that they were not bound to keep the 





judgments of Lord Tenterden, and Littledale, J.,in Laugher 


v. Pointer, confirmed by Q@uarman v. Burnett and Rapson 
v. Cubitt. [ Platt, B.—That was after Witte v. Hague, (2 D. 
& R.33.)] Allen vy. Hayward is expressly in point. It was 
an action against the commissioners of the Dartford navigation, 
sued in the name of their clerk, for making a diversion in 
Dartford Creek. In delivering judgment, Lord Denman, C.J., 
says, ** We are brought to the question whether the commis- 
sioners are responsible for this ill construction; whether the 
meg is to be regarded as their servant, so that they may 
e called the makers of this work by his agency. It seems 
cole clear that in an ordinary case the contractor to do 
work of this description is not to be considered as a servant, 
but a person carrying on an independent business, such as the 
commissioners were fully justified in employing to perform 
works which they could not execute for themselves, and who 
was known to all the world as performing them.” In J/illigan 
v. Wedge, (12 Adol. & Ell. 737,) where a licensed drover was 
employed to drive a bullock from Smithfield, who employed 
boy through whose careless driving an accident happened to 
the plaintiff, the owner of the bullock was held not liable, as 
the boy was not his servant. In delivering judgment, Lord 
Denman, C. J., says, “‘ I think we are bound by Querman v. 
Burnett. It may be another question whether I should agree 
in all the remarks delivered from the bench in that case: if I 








































Court of Exchequer. 
felt any doubt it would be if the distinction as to the law in the 
eases between real and movable property can be relied upon.”’ 
Burgess v. Gray (1. C. B. 578) seems to the same effect, but 
the decision proceeded on the eround that the dangerous pos 
tion of the heap of rubbish which caused the injury was pointed 
out to the defendant. The Roman law was very stringent on 
the subject in question; the bare inhabitant of a house was 
liable for injuries like these, but then that was not by virtue of 
the general law, but of the jus pratorium.” ‘“ Prvetor ait,” 
(Says the Dic. 1. 1, ** De his (uu effud. vel. ejec.,  ) ‘le his 


jui ejecerint vel effuderint: ‘Unde in eum locwn quo vulgo 
er fiet, vel in quo consistitur, dejectum vel effusum quid en 
quantum ex « ire damnum datum, factumve erit, in eum qui 
ibi habitaverit, im duplum judicium dabo.’”' Suppose an 
wner of land had granted to this company the right to make 
1 Vi ict over it, tl r would ha only an « ent im th 


Vict. ec. 18,) to make compensation to the owner of the land 
before entering upon it. Platt, B. — Suppose a clumsy laborer 
taking up bricks on a hod lets them fall on a man’s head, is t 
oceupier of the house liable 7] It w ud be most unjust if he 
were. This company had not posse ion of this railway in the 
sense in which an owner has possession of lis house, who may 
interfere if he sees his servant doing an act injurious to the 
to the maxim, ‘* Qui non prohibit quod pro- 


the argument ab in- 


mublie ; according 
iibere potest, assentire videtur.”’ As to 
convenienti, the inconvenience would be the other way, for if 
the party injured sues the owner he will sue his contractor, and 


he the sub-contractor, and so give rise to circuity of action, 
which the law abhors; whereas if the party injured is obliged 
to take the proper pains to find out the responsible person, one 
action will be sufficient to settle the whole question. In the 
ease already cited from the Year Book, Hornby says, ‘* This 
defendant is undone and impoverished forever if this action is 
maintainable against him, for then twenty other such suits will 
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be taken against him for the like matter ;” to which Thirning, 
J., says, “ What is that tous? It is better he should be quite 
undone than that the law should be omen for him.” As t 
the cases which have been cited, in Grote v. The Chester Rail 
way Company the work of the contractor was done, the com- 
pany had the railway in their own possession and management, 
and were bound to keep it in repair, and not having done so, 
were liable. In Randleson vy. Murray there is nothing to shew 
that the act may not have been done while the defendant was 
present. ‘[Parke, B. —That case, so far as the reasons given 
for the jud, ement, is overruled by Quarman vy. Burnett.| Re 
liance has been placed on the clause in the deed by which the 
company have a right to interfere to remove incompetent work 
men: but they have no control over the men beyond seeing 


that the work is done properly. ur. ade. vult, 


Ilonpit v. NORTH-WESTERN RatLway CoMPANy. 

This was a similar case to the last, and argued immediately 
after it. 

Martin and H. Hill shewed cause. — This case turning on 
the same point as /teedie v. The North-western Railway Com- 
pany, it will be sufficient for us to reply to the arguments used 
there. The argument about circuity of action proves too much, 
as the holding a third person responsible under any circum- 
stances causes a circuity of action. There is no distinction 
between the possession of this viaduct and the possession of a 
house ; if a stranger were to knock it down the company might 
maintain trespass; J/arrison v. Parker, (6 East, L: 24.) Be- 
sides, in Matthews v. The West London Waterwerks ( Company, 
(3 Camp. 403,) there was no actual possession, and yet the 
company were held liable. As to the case which has been put 
of trees blown across a highway, they become the property of 


the landlord so soon as they are separated from the soil; and 
the occupier is therefore not bound to remove them. Parnaby 

The Lancaster Canal Company, and the case put of way- 
leave differ in this, that here the act done was for the direct 
advantage of the company; and The Duke of Newcastle y. 
Clark was the case of a mere license to build a bridge. 
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Knowles and Hall, contra. — The work out of which an 
injury arises being done for the benefit of a particular party is 
not a true test of liability, for here it is sought to charge 
defendants as owners of the property ; and it may be that an 
act done to property may not be for the benefit of its owner. 
As to Matthews v. The West London Waterworks Company, a 
waterworks company 1s in possess ion of the land, and is liable 
to poor’s rate. Cur. adv. vult. 

The judgment of the court in both cases was now deliv- 
ered by 

Rotre, B. — After stating the pleadings and facts in Peedi: 
vy. The North-western Railway Company, lis lordship pro- 
ceeded thus: — It appears to us quite clear, that after the pas- 
sing of the second act the contract with Messrs. Crawshaw was 
transferred to the present defendants, so as to make them 
liable to the same extent precisely as the original Leeds, Dews- 
bury, and Manchester company would have been lable if the 
second act had not passed. But after full consideration of the 
subject we are of opinion that neither the defendants nor the 
original company were liable. 

In the case of Quarman v. Burnett, (6 Mee. & W. 499,) 
this court decided, (adopting the opinion of Lord Tenterden 
and Mr. Justice Littledale in Laugher v. Pointer, (5 B. & C., 
157,) that the liability to make compensation for an injury arising 
from the neglect of a person driving a carriage, attaches only 
on the driver, or on the person employing hin. 

The liability of any one other than the party actually guilty 
of any wrongful act, proceeds on the maxim, “* Qui facit per 
alium fac it per 8 - The party employing has the selection of 
the party employed, and it is reasonable that he who has made 
choice of an unskilful or careless person to execute his orders, 
should be responsible for any injury resulting from the want of 
skill or want of care of the person employed ; but neither the 
principle of the rule, nor the rule itself, can apply to a case 
where the party sought to be charged does not stand in the 
character of employer to the party by whose negligent act 
the injury had been occasioned. The doctrine of Quarman v. 
Burnett has since been acted on in this court in the case of 
Rapson vy. Cubitt, (9 Mee. & W. 710,) and in the court of 







































Queen’s Rench in Milligan v. Wedge, (12 Adol. & Ell. 737, 


and again in Allen y. Hay rard, (7. Q. B. 960.) 
By these authorities we must consider the law to have bes 
ttl l: and the only qu ‘stion is wheti r the law so settl L } 
ay } licable to the facts ¢ f this ease 
To shew it was not, it was argued by the counsel for tl] 


plaintiff, that there is a recognized distinction on this subj 
hetween injuries arising from the careless and unskilful man 
urement of an animal, or other personal chattel, and an injur: 


resulting from the negligent management of fixed real property ; 


in the latter case it was contended that the owner is respon 
sible for all injuries to passers-by or others, however they may 
have been occasioned ; and here it was said that the defendants 


were at the time of the accident the owners of the railway and 


— a ie “1 
so are the parties res] onsible. 


Mr. Justice Littledale in his very able judgment in Laugher v. 


Ras’ » in BA ans 26 ta al inna im tha wale Pane 
Pointer, (p. ob0U,) and itis also noticed in the judgment of thi 


. r> P 9, ° *1) . } 
court in QVYuarman v. Burnett. Dut im neither of those cases 
aS a aay Se) EN ae ee ar 1: . did 
was it necessary to decide whether such a distinetion did or di 
not exist. The case of Bush v. Steinman, (1 B. & P. 404, 
where the owner of a house was held liable for the act of a 


servant of a sub-contractor, acting under a builder emploved 
by the owner, was a case of fixed real property. That case 


tronely pressed in argument in support of the lability of 


A Ai 


was 


. . . , . 4 ; 
the defendant both hh La (yier V. Point r ana 4 ‘aria Vv. 
a c 


Burn a: and as the circumstances Ol thos » two cases wert 
such as not to make it necessary to overrule Bush v. Steinman, 
if any distinction in point of law did exist In cases like the 


. ,* ,’7 
present, between fixed property and ordinary movable chattels, 
it was right to notice the point. Dut on full consideration we 


. a , . . ane . 
nave come to the conciusion that there 1s ho sul 1 distinction, 


aps in cases where ‘the act complained of is such as 
to amount to a nuisance, and in fact that according to the 
hh l rn decisions, DB sh - Nh ) man must be taken not to be 
] , 


law, or at all events that it cannot be urported on the ground 





on which the jud rment of the court proceeded. It is not ne- 
cessary to decide whether in any case the owner of real property, 


such as land or houses, may be responsible for nuisances occa- 


sioned by the mode in which his property 1s used by others not 
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standing in the relation of servants to him, or part of his family. 
It may be that in some cases he is so responsible. But then 
his liability must be founded on the princiy le that he has not 
taken due care to prevent the doing of acts which it was his 
duty to prevent, whether done by his servants or others. 

If, for instance, a person occupying a house or a field should 
permit another to carry on there a noxious trade so as to be a 
nuisance to his neighbors, it may be that he would be respon- 
sible though the acts complained of were neither his acts nor 
the acts of his servants; he would have violated the rule of 
law, ** Sic utere tuo ut alienum non ledas.”’ This is referred 
to by Mr. Justice Cresswell, in delivering the judgment of the 
court of Common Pleas in Lich y. Basterfield, (4 C. B. 802,) 
as the principle on which parties possessed of fixed property 
are responsible for acts of nuisance occasioned by the mode in 
which the property is enjoyed. And possibly on some such 
principle as this the case of Bush v. Steinman may be support- 
ed. It might happen also, that the owner of movable property 
might be responsible for a nuisance in the mode of enjoying it ; 
as, if he kept a carriage laden with noxious substances in the 
public street, to the annoyance of passengers. But certainly 
that doctrine cannot be applied to the case now before us. The 
wrongful act here could not in any possible sense be treated as 
as nuisance —it was one single act of negligence — and in such 
a case there is no principle for making any distinction by reason 
of the negligence having arisen in reference to real and not to 
personal property. Jf the defendants had employed a contrac- 
tor carrying on an independent business to repair their engines 
or carriages, and the contractor’s workman had negligently 
caused a heavy piece of iron to fall on a by-stander, it would 
appear a strange doctrine to hold that the defendants were re- 
sponsible. Mr. Justice Littledale, in his very able judgment 
in Laugher vy. Pointer, observed, (p. 559,) that the law does 
not recognize a several liability in two principals who are un- 
connected —if they are jointly liable you may sue either, but 
you cannot have two separately liable. ‘This doctrine is one of 
general application irrespective of the nature of the employ- 
ment ; and, applying the principle to the present case, it would 
be impossible to hold the present defendants liable without at 
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Recent English Decisions. 


the same time deciding that the contractors are not liable. 
which it would be impossible to be contended. 

It remains only to be observed, that in none of the modern 
eases has the alleged distinction between real and personal pro- 
perty been admitted. In Milligan Fu Wedge, Lord Den- 
man expresses doubt as to the existence of such a distinction in 
any case, and in the more recent case of Allen v. Hayward, 
the judgment of the court proceeded expressly on the ground 
that the contractor in a case like the present is the only party 
responsible. This last case so closely resembles the present, 
that even if we had not considered the decision right we should 
probably have felt bound by it. But we see no reason to doubt 
its perfect correctness. It seems to follow as a necessary co- 
rollary from the principles of the preceding cases, and entirely 
to govern this. 

Our attention was directed during the argument, to the pro- 
visions of the contract whereby the defendants had the power 
of insisting on the removal of careless or incompetent workmen ; 
and so it was contended they must be res} onsible for their non- 
removal. But this power of removal does not seem to us to 
vary the case. The workman is still the servant of the con- 
tractor only, and the fact that the defendants might have insist- 
ed on his removal if they thought him careless or unskilful 
did not make him their servant. In Quarman vy. Burnett the 
particular driver was selected by the defendants; but this was 
not to affect the liability of the driver’s master, or to create 
any responsibility in the defendants, and the same principle 
applies here. 

On these grounds we are of opinion that this rule must be 
made absolute ; and the same will also be the result of Hobitt 
v. The North-western Railway Company. 

Parke, B.— Having an interest in the North-western Rail- 
way Company, I decline to take any part in these cases unless 
the counsel allow me. If they do, | must say that I concur in 
the judgment which has been delivered. — Jtule absolute.’ 


1 The above decision contains an important corollary to the two well-known 
cases of Laugher v. Pointer, (5 B. & Cr. 457,) and Quarman vy. Burnett, (6 M. & 
W. 499.) upon the subject of the liability of a person for injuries occasioned 


by the nevligence of another when employed on his behalf. 
Laugher vy. Pointer, it will be readily remembered, was the case of a person 
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riding in his own carriage, with coachman and horses hired for the dav. when 


the accident complained of took place There was a difference of opinion 
amongst the judges as to whether the hirer w is responsible for the 1 licence 
of the coachman; and the able judements delivered on both sides Mr. Ju 

tice Story in his work on Agenev. (p. 406.) observes have exhausted the whol 
learning on the subject, and should on that account attentively be studied The 
juestion, so left unsettled by such difference of opinion, arose for the decision 
rf the Court of Excheque rin @ } v. Be ft, ubi supra; where the opinions 


of Chief Justice Tenterden and Mr. Justice Littledal previously given as to 


what is the principle of law in such cases, was adopted by Mr. Baron Parke ir 


delivering the judgment of the court There the law is clearly defined to 
e, that the neglect of the driver attaches only upon the driver and his employer 
but not upon the owner of the carriag It appears the lia v of any on 
other than the party committing th ful act, rests upon the principle, qu 
facit per alium facit per se. Ilere, the livery-stable keeper alone stood in th 
relation of master to the wrong-doet It was he who had selected the coach 
man, and the fitness of the servant for his employment was matter of discretion 
for him For its exercise he was responsible; of course, had he deputed the 
exercise of that discretion to another, he would have been equally responsible 


But th proposition is clear, no other person than the master of such servant 


n be li | on th m L ind that tl > nt is the servant of nother 
nd hi t the act of another; and, consequently, a third person entering into a 
ontract with the master, which does not raise the relation of master and ser 

vant, cannot thereby be rendered liable. 

This general doctrine has since been followed in a varietv of cases, ranging 
under the same class, down to A//en y. Ila d. (7 () B.960.) Buatin / hes 
v. Pointer, and in Quarman v. Burnett, (although in Milligan v. Wede 7 Ad. & 
E.) and Allen v. Howard, ubi supra, Lord Denman thought otherwise,) it was 
suggested the rule might be different as to fixed property,—to the effect that 


where a man is in nossession of fixed property, there is a general liability upon 
him to take care that his property is so used or managed that other persons are 
not injured and this. whether his pr perty be manage l bv his own immediate 


servants, or by contractors with him and their servants. 


Whether or not such a distinction exists. was the exact point involved in the 
principal case. There an action was brought under Lord Campbell's Act, (9 & 
10 Vict. ec. 93.) by the widow and administratrix of a man killed by the negli- 

; . 


gent conduct of some workmen employed by Messrs. Crawshay, who had con- 
tracted with the defendants for the construction of a viaduct, part of the defend 
ants’ railway ‘he question was, whether the company was responsible for 
the negligence of the workmen in the employ of Messrs. Crawshay The court 


decided they were not, on the ground there was no such distinction as that ad 
verted to, unless perhaps, in cases where the act complained of amounted to a 
nuisance. But the wroneful act here could not be treated as a nuisance, being 
one single act of negligence. It followed, then, there was no principle whatever 


for mak 


to re al and notto pe rsonal property The case ot B sh V Memman, (1 B « P 


ing a distinction by reason of the negligence having arisen in reference 
404.) followed by S/y v. Edgley, (6 Esp. 6,) which appear to favor an opposite 
doctrine, are therefore overruled, or are only sustainable, if at all, on the ground 
of nuisance. 

One main reason for the above decision is drawn from what fell from Mr 
Justice Littledale in Laugher v. Pointer, — that the law does not recognize a 


several liability in two principals who are unconnected; if they are jointly 
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liable you may sue either, but you cannot have two separately liable. This 
doctrine, said the court, is one of general application, irrespe tive of the nature 
of the employment; and applying the principle to the case before them, it was 
impossible to hold the defendants liable, without at the same time deciding that 
the contractors were not liable, which, as stated, could not be contended. 

It further appears, the exc ption of the case of nuisance, where a person may 
be re sponsil le, though the acts complained of are neither his acts nor the acts 
of his servants, rests upon the prin iple “ sie utere tuo ut alienum non ledas, 


and the infringement of this principle, clearly applicable to real property, it is 


suggested might possibly also support an action against the owner of movabl 


property in respect of the mode it is suffered by him to be enjoyed by others. — 


22 Lond. Law May. (N. S.) 105. 
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Supre ne Judicial Court of Massachus tts, at Cambridge, FF. b- 


ruary, 1 RO B 


JONATHAN HArwoop v. City or LOWELL. 


An action cannot be brought in the name of the hashand for injuries sustained 


by his wife, by reason of a defect in the highway, under Rey. St. ch. 25, s. 22 


This action came before the whole court upon an agreed 
statement of facts, by which it appeared that in the year 1847 
the present plaintiff and his wife brought an action against the 
defendant for an injury received by the wife in consequence of 
a defect in a highway in Lowell, and recovered judgment for 
two hundred dollars and cost, which was satisfied by the de- 
fendant. 

The present action was in the name of the husband alone, 
for the loss of the services of the wife while laboring under the 
effects of the injury, and for money expended for medical at- 
tendance upon her. By Revised Statutes, ch. 25, sec. 22, it 
is provided that 

“If any person shall receive any injury in his person or property, by reason 
of any defect or want of repair, which has existed for the space of twenty-four 


hours, in any highway, town way, causeway or bridge, he may recover, in an 
action of the case, of the county, town, or person, respectively, that is by law 


obliged to repair the same, the amount of damage sustained thereby.” 
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The only question raised by defendant, at the argument 
of this case at the October term last, was, whether the plaintiit 
could recover under this statute for the loss of his wife’s servi- 
ces, and for money expended for medical attendance. 

The existence of the highway, that defendant was bound to 
keep the same in repair, that the defect complained of had 
existed for more than twenty-four hours, and that the wife of 
plaintiff while travelling on the said highway, was In the exer- 
cise of ordinary care, and received the Injury complained of, 
were all admitted. 

It was contended, on behalf of defendant, that there was no 
remedy at common law for an injury through a defect in the 
highway ; that the only remedy was by statute, and that the 
statute did not reach this case ; that the plaintiff had suffered 
no injury in his person ; that the services of the wife could not 
be considered property, but rather a source from which the 
plaintiff might derive property ; that the plaintiff could not 
have property in what did not exist; that the laws of this com- 
monwealth did not recognize property in human beings, and 
therefore the plaintiff had no property in his wife, and an injury 
to her was therefore no injury to his property ; that the money 
paid for medical attendance was not an immediate effect of the 
injury, but consequential and not embraced by the statute. 

In support of this view of the intention of the legislature, 
the statute of 1786, ch. 81, sec. 7, was referred to. By that 
statute it was provided, “ that if any person shall lose a limb. 
break a bone, or receiv any injury un his person, or an his 
horse, team, or other property, through any defect,” &e.; and it 
was contended that the legislature did not intend by the Re- 
vised Statutes to extend the provisions of the statute of 1786. 

On behalf of the plaintiff it was contended that the statute 
was remedial in its nature, and should receive a liberal con- 
struction; that it was expressly ruled by the court in the action 
in the name of the plaintiff and his wife, that no damages could 
be given for the loss of services of the wife, and money paid 
for medical attendance, as the plaintiff had a remedy by an 
action in his own name, and that the jury were so instructed. 
That unless this action could be sustained, the plaintiff was 
entirely without remedy. 

The opinion of the Court was given when sitting for the trial 
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of Pearson, at Cambridge, sustaining the views taken by the 
counsel for the defendant, and judgment was rendered for 


the city. 


J. G. Abbott, for plaintiff. 
Morse, for city. 


Court of Appeals of New York. 
BoIcEAU ET AL. v. BLAKE. 
Consignees have no right to sell goods below the price mentioned in their in 


structions from the consignor, without first calling on him to reimburse their 


advances. 
The measure of damages in such acase of violation of instruction will be the 


ditterence between the amount for which the goods were sold and the actua 


vraliue. 


This cause came up on a writ of error to the superior court 
of the city of New York, where judgment had been rendered in 
favor of the respondent. ‘The action was brought to recover 
damages for selling merchandise at prices less than the limits of 
the consignor. ‘The court below held that the measure of dam- 
ages was the difference between the prices limited by the con- 
signor’s instructions and the actual prices for which the goods 
were sold, and excluded evidence offered by the defendant to 
show that the actual price in this case was the market value of 
the goods at the time of the sale. 


James W. Gerard, for appellants. 
Henry Nicoll, for respondent. 


Bronson, J. — The consignees had no right to sell the goods 
below the price mentioned in their instructions from the con- 
signor, without first calling on him for the reimbursement of 
their advances. As no such demand was made, the defendants 
are liable to an action, and must pay nominal damages at the 
least. In settling the amount of damages in such cases, and if 
there is no proof to the contrary, the price mentioned in the in- 
structions should, I think, be deemed the true value of the 
goods. But the consignor would be at liberty to enhance the 
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damages, by proving that the goods were worth more than the 
minimum price which he had put upon them; and I see no rea- 
son why the consignee should not be allowed to reduce the 
damages, by showing that the goods were of less value than the 
price mentioned in the instructions. If the goods were sold at 
their full value, the consignor has sustained no damage, and 
should recover only a nominal sum. ‘The factor should be re- 
quired to give strong proof for the purpose of showing the mar- 
ket value to be less than the instruction price; but he may, I 
think, give the proof if he can. Clearly the consignor has sus- 
tained no damage beyond the difference between the actual value 
and the price obtained on+the sale; and I see no ground for 
making this case an exception to the general rule, which gives 
the injured party compensation for the pecuniary loss which he 
has sustained, and nothing more. In Frothingham y. Evert- 
son, (12 N. Hamp. 259,) the court held that the measure of 
damages in cases of this kind is, the amount of injury which 
the consignor has sustained by selling contrary to orders ; 
and if there has been no actual loss, he will only be entitled to 
nominal damages. I think this a sound rule, and am not 
aware of any case which holds a different doctrine. It is said 
that this rule of damages will enable factors to violate the in- 
structions of their principals with impunity. But that is a mis- 
take. If they will sell below the instruction price, though at 
the then market value, they will take the peril of a rise in the 
value of the goods at any time before an action is brought for the 
wrong, and perhaps down to the trial. The owner has a right 
to keep his goods for a better price, and if the market value 
advances after the wrongful sale, the increased price will form 
the standard for ascertaining his loss, which the factor who has 
departed from instructions must make good. 

If it be a matter of any moment in this action, there is no 
room for doubt that the defendants, though they mistook the laws, 
intended to act in entire good faith towards their principals. 
And if the evidence which they offered had been received, it 
would have appeared that the plaintiff, instead of suffering 
loss, was benefited by the sale. 

When the consignment is of articles which have no market 
values — such, for example, as antique paintings, statues, or 
vases, — the rule which has been mentioned will not apply. In 
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this case the goods had a market value, which could easily be 
ascertained. 

I am of opinion that the court erred in rejecting evidence, 
and in the rule which it gave concerning the measure of dama 


ges. Judgment reversed. 


fliscellancous Intelligqeuce. 


Innrnots Practice. We are in favor of the simplification of legal 
proceedings, and like such a system of pleading as will put the real point 
at issue directly before the court, free from all verbiage and cireumlocu 
tion. But to avoid misconstruction, we beg leave to say that we should 
not wish to be understood as approving the practice of Peoria county, Illi- 
nois. We copy, from the original, an affidavit filed in that county. 


Circuit Court, Peoria Cou ty, 
May Term, A. D. 1845. 


_ oe | ASsUMPSIT. 


— —. ———, being duly sworn, deposes and says that he is sued 
as the indorser of a promissory note in this action, that he expects he 
can prove by the testimony of ———— ——, that --——~ ——— the payee 
of the note in the plaintiff’s declaration mentioned, at the time of the ma- 
turity of said note, to wit, on the 25th day of December, 1842, had 
property in the state of Illinois more than sufficient in value to pay and 
satisfy said note, and that said property was held in the name of said 
— ., and liable to execution or attachment at that time, and could have 
been made out of the said ——, that the said ———— —— made a posi- 
tive agreement with this affiant to be present at this term of this court, 
so that affiant could cause a subpena to be issued for said witness; that 
said witness is, and for seven or eight days past, has been, sick and confined 
to his bed, and is now entirely unable to give his testimony in this court ; 
that affiant knows at present of no other witness by whom he can prove 
the above facts fully ; that if said witness lives he hopes to be able to pro- 
cure his attendance or his deposition at the next term of this court, and 
that said witness resides in ——— county, in this state; that this affidavit 
is not made for delay, but that justice may be done. Affiant further 
states that he perhaps might have been able to find several persons who could 
at the time of the maturity of said note, had 





prove the solve ncy of said 


he not been put at ease in the matter by the assurances of the said witness that 
he would attend at this term of court, and therefore the affiant has made 
few inquiries on the subject ; affiant expected to be in attendance at an ear- 
lier day of this term, to attend to his defence in this suit, but he was obliged 
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to go to a distance on business, and while in the county of McDonough, he 
lame d and enjpure d his horse im crossing a cree a so that the horse died the next 
day, and affiant having no means of returning with his baggage and 
eff cts until he could procure ar other horse a and be ing u nable to procure a 
vorse or other means of conveyance until yesterday, ras been until this time 


unable to reach Peoria. Affiant further states that he has a large family 


f small children, that he keeps no cows, and that he is generally out of 


} 


1 he has sti 


money, thoue ill some credit, and that if he is comp led to pay 
— *s note, tf wall ve ry much tend to distress and embarrass Line though he 
has no idea that the plaintiffs can ever collect this note of affiant, unless 
th vy are siarter thant ommon folk 2. and that on the whol ww vilter not 
to go on with this suit but to dismiss it at th: plaintiffs’ costs. or else the offi- 
cers of this court will have more trouble to collect their fees than they are 
worth. 


Subscribed and sworn to before me, this fourth day of June, 1845. 


—_— Clerk. 


Description BY IniTIALs. We published in the Law Reporter for 
Aucust, 1819, the case of Kimersiey v. Knott, recently decided in Eng- 
land, in which it was held that a description of parties by initials was not 
sufficient. ‘The same point, unreasonable as it may seem, has recently 
been raised in South Carolina, with a similar result. How far sucha 
doctrine will obtain in other States, remains to be proved. We here take 
the liberty to reprint from the London Legal Observer, a short article 
upon the present state of the Jaw in England. 


The parties to negotiable instruments constantly describe themselves 
only by their surnames and initials, and it was for some time supposed, 
that when parties were so described in a written instrument, there was no 
objection to describe them in the same manner in all legal proceedings, 
without alleging any excuse for not inserting the full christian name. It 
is not however settled by considered decisions in all the courts of law, 
that a declaration on a bill or note describing any of the parties simply by 
initials, without more, is bad on special demurrer. ‘The act for the 
amendment of the law, (3 & 4 W. 4, c. 42, s. 12,) undoubtedly enacts, 
“that in all actions on bills of exchange or promissory notes, or other 
written instruments, any of the parties to which are designated by the 
initial letters, or some contraction of the christian or first name or names, 
it shall be sufficient in every affidavit to hold to bail, and in the process or 
declaration, to designate such person by the same initial letter or letters, 
or construction of the christian or first name or names, instead of stating 
the christian or first name or names in full;’’ but no case is brought 
within this act unless it appear that the initials of the party only, appear 
on the document in question. It follows, that where a party is designated 
by initials in a bill or note when the instrument is declared on, if the 
initials are retained it must also appear on the pleading that they are the 
same initials by which the party is designated in the written instrument. 
Therefore, in an action by an indorsee against the acceptor of a bill of 
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exchange, where the latter was described in the declaration as ** Willian 
Henry W. Calder,” and the defendant demurred, upon the ground that 
the declaration was uncertain, inasmuch as it described the defendant by 
the initial letter only, of one of his christian names,! the court of com- 
mon pleas refused to set aside the demurrer as frivolous. So, in a mor 
recent case in the exchequer,? where the acceptor of a bill of exchange 
was described as ** W. D. Hay,” and this deseription was demurred to 
for insufficiency, after argument and taking time to consider, the court 
held, that the designation was insufficient, and appearing on the face of 
the declaration, might be taken advantage of by demurrer. ‘The same 
point in effect was decided by the court of Quee n’s bench, in a case 
where the drawer of the bill was described by initials,3 and in a very 
recent case,? the court of common pleas intimated that the question must 
now be considered as settled, and that in every case where a party was 
described in the declaration by initials, or by a designation which could 
not be taken to be a name of baptism, some excuse should be given for 
omitting his true christian name. 

] 


We make no a} ology for calling attention to these decisions, as declar- 


1? 


ations on bills and notes are constantly drawn by persons who may not 


have had time to peruse all the reports, and few things cause more annoy 
ance and mortification to a professional man, than to find proceedings to 
obtain judame nt for a just debt defeated or delaye d by an inadve rlency 


totally beside the merits of the case. 


New York Cope or Procepure. We had intended to have inserted 
an article on the new code of New York in our present number ; but we 
were prevented by the unusal space required for the Annual Index. It 
shall appear next month. 


Notices of New Books. 


Reports or Cases 1n Law anv Equity 1n THE Supreme Court orf TH! 
Srare or New York. By Otiver L. Barsour, Counsellor at Law. 
Vol. 1V. Albany: Gould, Banks, & Gould, 104 State street. New 
York: Banks, Gould, & Co., 144 Nassau street. 1850. 


We always notice, with pleasure, the appearance of a new volume of 
Mr. Barbour’s valuable series of reports. The great State, which he 
represents in the jurisprudence of the nation, entitle his reports to far more 


1 Nash v. Calder, 5 Com. Bench, 177. 3 Levy v. Webb, 17 Law Jour. Q. B. 470 
2 Miller v. Hey, 3 Exch. Rep. 14 4 Kinacrly v. Knott, E. T. 1849, C. P. 
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than ordinary consideration. For it necessarily follows that wherever the 
spirit of commercial enterprise is most active, there is the most imperative 
demand for legal learning and skill. It was in the latter days of Rome, 
when her martial spirit had been overcome by luxury, and the natural 
energy of her citizens had been diverted to the duties of commerce, that 
the great “ Body of the Civil Law’’ was endowed with life. It was in 
Venice and Barcelona during the excitement of the crusades, or after the 
rest of Europe had been exhausted by its chivalric convulsions, that the 
commercial necessities of their enterprising citizens, after having contriv- 
ed and put in motion the grand machinery of finance, which is still in 
operation, secured also a system of law, which even now regulates the 
commercial intercourse of the whole civilized world. And in England, 


after the national character had become exclusively commercial, the gen- 


ius of Lord Mansfield, availing itself of the treasures of juris] rudence 
which had been rescued from the wreck of decayed continental nations, 
developed the present commercial law of England. Ona smaller scale, 
the same state of things is noticeable in this country. In those States 
where the commercial spirit is most active, may always be found the 
‘‘oladsome light of jurisprudence,’’ The State of New York fully vin- 


he correctness of this 


dicates, by the character of its bench and bar, t 
assertion. 

But although it is evident that a report of decisions in New York 
occupies a conspicuous and commanding position, it must be clear to all 
who examine Mr. Barbour’s reports, that they possess an intrinsic merit, 
wholly independent of any notoriety which they must necessarily owe to 
circumstances, For clearness, compactness, and accuracy of expression, 
we think the present volume equal to any volume of reports within our 


knowledge. 


New York Lecat REGISTER, CONTAINING A SKETCH OF ALL THE PRINCI- 
paL CourTs OF THE STATE, A LIST OF THE SENATORS, JUDGES, SuRRO- 
GATES, District ATTORNEYS, Suerires, County CLERKS, &C., AND 


THE TERMS OF TEE Supreme Court For 1830 anp 1851. New York: 
Willard Felt, 191 Pearl street. 


This is a very valuable, concise, useful, and reliable picture of the Courts 
of the State of New York under the new constitution. ‘The editorial labor 
has been pe rform«e d by W., H. W oodward, Esq., of the Ne W York bar. 


s 


Tue Eqvitasite JurispicTion or THE Court or CHANCERY, comprising 
Equitable Estates and Interests ; their nature, qualities, and incidents ; 
in which is incorporated, so far as relates to those subjects, the sub- 
stance of Maddock’s treatise on the principles and practice of the 
High Court of Chancery. By Grorce Srence, Esq. one of her 
Majesty’s counsel. Philadelphia: Lee & Blanchard. 


A reprint of a very valuable English treatise, to which we shall recur 
in a subsequent number. 
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Insolvents in Massachusetts. 





Ensolvents in (Massachusetts. 


Name of Insolvent. 


Aborn, Isaac D. 
Bateman, Alfred P. 
Bliss, Willem HH. 
Briggs, Theresa 
Bryant, Addison 
Byron, Calvin 

Clark, Theron E, 
Drake, Howard 
Drew, Charles 3. 
Ellis, Jesse 

Follet, George 

Ford, Aaron 

Gifford, James C. 
Haskell, Isaac R, 
Hathaway, Philip P. 
Hooper, ‘lhomas 
Ingell, Jonathan W. 
Kelley, John C. 
Kibbe, Alphonso 
Leavitt, William Detal 
Libbey, John W. 
Lincoln, Joseph 3. 

Me Carty, John, et al. 
Noves, ‘Thomas 
Obear, Thomas U. 
Osgood, Jonathan B, 
Pinkham, Johu 5. 
Piper, William 

Poule, John 

Prescott. George E. 
Randolph, Webster B. 
Richardson, Francis D. 
Sawyer, Frederick W. 
Staniels, Edward A. 
Shattuck, Elam B. 
Swasey John H. B. 
Tapley, William 
‘Taft, George C 


Thayer, Ebenezer F. 8. 


Vadakin, John 

Ware, Asa B. 
Waterman, Charles C. 
Wesselman, George 
Wyman, Jason B. 


Residence, 


Williamsburg, 
Georget wh, 
l'aunton, 
Lowell, 
Westfield, 
Boston, 
Boston, 
Pawtucket, 
Lawrence, 
Ashburnham, 
Quincy, 
Adams, 
Bourton, 
Boston, 
Freetown, 
Bridgewater, 
l'aunton, 
Boston, 
Boston, 
Lynn, 
Bradford, 
Charlestown, 
Lowell, 
Needham, 
Lowell, 
somerville, 
Lawrence, 
Adams, 
Newburyport, 
Boston, 
Lexington, 
Bradford, 
Wor ester, 
Lowell, 
Colerain, 
Danvers, 
Charlestown, 
Worcester, 
sraintree, 
Westfield, 
(Franklin, 
|New Bedford, 
| Boston, 
Weburn, 


Name of Commissioner. 


xi. Lawrence. 

J G. King. 

David Perkins. 
Asa F. Lawrence. 
George B. Morris, 
J. M. Williams. 
J. M. Willtams. 
David Perkins. 
John G. King. 
Henry Chapin 
Francis Hilliard. 
Thomas Robinson. 
J. M. Willams. 
J. M. Williams. 
David Perkins. 
Welcome Young. 
David Perkins. 

J. M. Williams. 

J. M. Williams, 
Johu G. King. 
John G. King. 

Asa F. Lawrence. 
Asa F. Lawrence. 
Francis Hilliard. 
Asa F. Lawrenoe. 
Asa F. Lawrence. 
John G. King. 
Thomas Robinson. 
John G. King. 

J. M Williams. 
Asa F. Lawrence. 
John G. King. 
Henry Chapin. 
Asa F’. Lawrence. 
D. W. Alvord. 
John G. King. 
Asa F, Lawrence. 
Henry Chapin. 
Francis Hilliard. 
George B. Morris. 
Francis Hilliard. 
David Perkins. 

J. M. Williams. 
Asa F. Lawrence. 








